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DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, 

SONITPUR, TEZPUR         

                                                          

G.R. Case No. 1786/2010 

                                     U/S. 498-A IPC 

 

              SH. LAKHAN MALO DAS 

              S/O SH. RABI MALO DAS 

              VILL: HOKAMA MALO BASTI 

              P.S. JAMUGURI 

              DISTRICT: SONITPUR 

              ASSAM                                                        - ACCUSED 

                                                                                                 

VERSUS 

 

              STATE OF ASSAM                                  -PROSECUTOR 

 

 

             PRESENT:  JAYASHREE BORA, AJS 

                               JUDICIAL MAGISTRATE FIRST CLASS 

                               SONITPUR, TEZPUR 

 
 
 

             ADVOCATES APPEARED 

             FOR THE PROSECUTION: Sh. Ashok Sharma, Learned APP 

             FOR THE ACCUSED: Smt. Dulu Moni Sinha, Learned Counsel 
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CHARGE FRAMED ON: 06/01/11 

EVIDENCE RECORDED ON: 12/04/11, 12/05/11, 17/11/14, 12/02/15 

ARGUMENT HEARD ON: 22/09/15 

JUDGMENT DELIVERED ON: 06/10/15 

 

JUDGMENT 

1. The prosecution in this case was launched by lodging of the 

ejahar by the victim against the accused and 3 others through 

the court of the Hon’ble Chief Judicial Magistrate at Jamuguri P.S. 

on 14/09/10. Her grievances being that the accused is her 

husband and the remaining 3 are her in-laws.  Her social 

marriage with the accused was solemnized on 19/03/10. The 

family members of the accused did not approve of the match as 

the victim as she was dark in complexion and was poor. So, after 

their marriage the accused kept her at a rented house in the 

same village wherein their marriage was consummated. 

Gradually, the victim’s in laws started frequenting them in their 

rented house and instigated the accused to physically torture the 

victim by alleging various kinds of false allegations against the 

victim. They also asked the accused to direct the victim to bring 

various dowry articles like box bed, gold chain, cycle and cash of 

Rs. 25,000/- from her father saying that the victim had not 

brought any of these as dowry. When the victim said that she 

could not bring any of these due to her penurious condition, the 

accused along with the others assaulted her and tried to drive her 

out of the house. In the mean time, the victim had become 

pregnant. But the accused and the others forcibly administered 
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her with some medicine and terminate her pregnancy saying that 

they did not want any child.  

2. It is further alleged that on 01/07/10, the accused assaulted 

the victim on account of her failure to meet the dowry demands 

and thereafter the accused fled away. Later on, on learning that 

the accused was at his parental house, when the victim went 

there to bring him back, she was again assaulted and chased 

away.  

3. On receipt of the FIR, the police registered Jamuguri P.S. case 

No. 73/10 u/ss. 498-A/34 IPC and conducted investigation into 

the matter. On completion of investigation, the police laid charge 

sheet against the accused u/s. 498-A IPC.  

4. In due course, the accused entered his appearance in response 

to the process issued. Copies of relevant documents were 

furnished to the accused in accordance with Sec. 207 CrPC. 

Formal charge u/s. 498-A IPC was framed against the accused 

and the same was read over and explained to him to which he 

pleaded not guilty and claimed to be tried.  

5. During trial, the prosecution examined 4 witnesses and closed 

its evidence. On the closure of prosecution evidence the 

statement of the accused u/s. 313 CrPC was recorded. Defence 

chose not to adduce any evidence.  

6. Upon hearing both the parties and perusal of the records, the 

point for determination has been formulated as follows- 

(i) Whether the accused, being the husband of the victim, 

subjected her to cruelty as defined u/s. 498-A IPC and thereby 

committed an offence punishable under Sec. 498-A IPC? 
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Discussion, Decision and Reasons for Decision  

7. I have gone through the evidence on record and heard the 

learned counsels on both sides and I shall now discuss and 

decide the point formulated.  

8. At the outset it is pertinent to mention that the defence has 

challenged the factum of marriage between the parties. By 

drawing my attention to the cross examination of PW1 and PW3, 

learned defence counsel has strenuously contended that the 

victim was not the legally married  wife of the accused at the 

time of institution of the instant case against the accused and 

hence, she is bereft of the legal status to file this case. As regards 

the alleged cruelty, the defence plea is of total denial as 

discernible from the trend of cross examination and the response 

of the accused to the questions put to him during his examination 

u/s. 313 CrPC. 

9. As the defence has specifically challenged the very factum of 

marriage, let me first determine whether the defence plea holds 

any water. In this regard I would like to mention the specific 

stands taken by the PWs on the aspect of marriage between the 

accused and the victim.  

10. The informant/victim testifying as PW1, deposed to the effect 

that she had solemnized marriage with the accused around a year 

ago (from the date of her deposition in court) in accordance with 

social rites and ceremonies and the venue of the marriage was 

her father’s house. In her cross examination PW1 stated that in 

their marriage there is hom jagya, saptapadi and wearing of 

mangalsutra and that none of these took place in her marriage 

with the accused. She also stated that there was a long time 

affair between her and the accused. The accused had come to 

her house when she was alone and on learning about the same, 
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her family members summoned the village elders who then called 

a bichar wherein the accused undertook to marry the victim. 

When the village asked the victim about her response, she said 

that she would like to go with the accused as his wife. Thereafter 

a written document was prepared on which both sides had 

affixed their signatures. As the parents of the accused did not 

permit her to enter the house, she and the accused stayed in the 

rented house of one Bhasa Malo Das as husband and wife.   

11. According to PW2, on the relevant day, after the accused and 

PW1 were caught together in the latter’s house, the accused 

stated that he wanted to marry PW1 and gave a written 

undertaking to that effect. That night, the accused took PW1 One 

house where they stayed together for 3 days. After 3 days the 

accused deserted PW1 and fled away. PW1’s family then filed the 

case. The accused compromised the matter at the police station 

and took her with him. They stayed together for 3 months. PW1 

stated that he was present when the social marriage was 

conducted on the date of the bichar the same was solemnized as 

per Hindu rites and ceremonies. In his cross examination PW2 

stated that in their marriage, there is hom jagya, saptapadi and 

so on, that there was no such hom jagya in the marriage 

between the accused and PW1 and there was just application of 

vermillion.  

12.  PW3 is the mother of PW1. In her evidence in chief PW3 

stated that PW1 married the accused around 4 years ago. In her 

cross examination PW3 stated that initially there was love affair 

between the accused and PW1. The villagers had handed over 

PW1 to the accused. At that time there was no social marriage 

between the parties. She has further that subsequent to the 

institution of this case and after PW1 had tendered her evidence, 

the family members of both sides solemnized marriage between 
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the accused and his family members in accordance with social 

rites and ceremonies.  

13. PW4 stated that the marriage between the accused and PW1 

had taken place around 10 to 12 years ago. In his cross 

examination PW4 stated that there were verbal altercations 

between the husband and wife over trivial matters and thereafter 

the victim went to her mother’s house and lodged a case against 

the accused.  

14.  Let us now turn to the legal position. The question whether 

or not the law requires a pre condition of valid marriage between 

the victim and the accused as an ingredient of Sec. 498-A IPC has 

been answered by the Hon’ble Apex court in Reema Aggarwal 

vs. Anupam and others, (2004) 3 SCC 199. With specific 

reference to a question as to who would be covered by the 

expression 'husband' for attracting Section 498A, the apex court 

has held that etymologically in terms of the definitions of 

'husband' and 'marriage' as given in the various law lexicons and 

dictionaries, the existence of a valid marriage may appear to be 

sine qua non for applying a penal provision and has opined that 

the concept of marriage to constitute the relationship of husband 

and wife may require strict interpretation where claims for civil 

rights, right to property, etc., may follow or flow and a liberal 

approach and the different perception cannot be an anathema 

when the question of curbing a social evil, such as, dowry is 

concerned. The apex court has further observed that if the 

legality of the marriage itself is an issue, further legalistic 

problems do arise. In that, if the validity of the marriage itself is 

under legal scrutiny, the demand of dowry in respect of an invalid 

marriage would be legally not recognizable. Even then, the 

purpose for which Sec. 498-A IPC as well as Sec. 304- B IPC as 

well as Sec. 113-E  of the Indian Evidence Act, 1872 were 
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introduced, cannot be lost sight of. The legislation enacted with 

some policy, to curb and alleviate some public evil rampant in 

society, requires to be interpreted with a certain element 

of realism. Therefore, the legalistic niceties would destroy the 

purpose of the provisions and therefore concluded that whatever 

be the legitimacy of the marriage itself, for the limited purpose 

of Sections 498A  and 304-B of the Indian Penal Code, the 

interpretation known as purposive construction would come into 

play in such circumstances and the absence of a definition of 

'husband' is specifically include such persons who contract 

marriage ostensibly and cohabit with such woman, in the 

purported exercise of their role and status as 'husband' is no 

ground to exclude them from the purview of the said sections. 

15. Therefore, with reference to the law as laid down by the apex 

court, for purposes of Sec. 498-A IPC, it is not essential that a 

legally valid marriage must be established. It would be sufficient 

if it is established that the accused and the complainant had lived 

together as husband and wife. True it is that in the case at hand 

there is nothing on record to indicate the customs or rituals, in 

accordance with which the alleged marriage had taken place. 

However, in the facts and circumstances of the present case the 

wider definition applied to the expressions 'husband' and 

'marriage' with reference to the decision of the apex court 

referred to hereinabove would definitely come to the aid of the 

prosecution. The factum of cohabitation between the accused 

and PW1 as husband and wife is not under challenge. There was 

absolutely no cross examination of any PW on this particular 

aspect, nor was any kind of suggestions put to dislodge the 

same. The overwhelming evidence led by the prosecution on this 

score remains unshakeable and credit worthy. Further, in his 

examination u/s. 313 CrPC, the accused has categorically 

admitted the factum of cohabitation with PW1. Therefore, the 
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first precondition to establish an offence punishable under Sec. 

498-A IPC is fulfilled.   

16. Let me now determine whether the allegations regarding 

cruelty stand the scrutiny of law. In her examination PW1 broadly 

reiterated the allegations set forth in the ejahar which she 

identified as Exhibit 1. However, such allegations do not receive 

any corroborative support from the evidence tendered by the 

other PWs. PW3, who is the mother of PW1, ordinarily would 

have been the best person to shed light on the alleged torture 

that PW1 was subjected to by the accused. However, according 

to PW3, on being reprimanded by his father, the accused 

abandoned PW1 and went away following which PW1 lodged the 

case against the accused. PW3’s testimony on this score receives 

full support from PW2. There is no cogent evidence even hinting, 

far less establishing, that the accused demanded or coerced PW1 

to meet any unlawful demand and harassed PW1 on her failure to 

meet such demand. Sec. 498-A IPC requires the establishment of 

cruelty with reference to a particular degree. The alleged cruelty 

in the present case seems to be on account of abandonment by 

the accused which to my mind does not attract Sec. 498-A IPC. 

The point for determination thus stands answered in the negative 

in favour of the accused.  

ORDER 

17. In view of the discussion made above and the decision 

reached in the foregoing point for determination, it is held that 

the prosecution has failed to prove beyond reasonable doubt that 

the accused Sh. Lakhan Malo Das has committed the offence 

punishable u/s. 498-A IPC. As such the accused is acquitted of 

the charge u/s. 498-A IPC. He is set at liberty fortwith.  
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18. The bail bond of the accused and his surety shall remain in 

force for six months from today in compliance with Sec. 437-A 

CrPC.  

19. Case is disposed of on contest.  

20.  The judgment is typed and prepared by me.  

Given under my hand and the seal of this court on this 6th day of 

October, 2015 at Tezpur.             

 

     

 

Jayashree Bora                                                                                   

Judicial Magistrate First Class                                                                                                                                                 

Sonitpur, Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

Exhibit 1: Ejahar 

DEFENCE EXHIBITS: 

NONE 

PROSECUTION WITNESSES: 

PW1- Smt. Sabita Malo Das 

PW2- Sh. Prabhat Ch. Das 

PW3- Smt. Adori Malo Das 

PW4- Sh. Sanatan Malo Das 

DEFENCE WITNESS: 

NONE 

 

                                                                                                                                         

Jayashree Bora 

                                                   Judicial Magistrate First Class 

             Sonitpur, Tezpur 


